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APPELLANT’S STATEMENT OF QUESTION 

PRESENTED 

The question is whether the United States District Court 
for the District of Columbia has jurisdiction to review 
the action of the Secretary of the Army when it is alleged 
that his actions are arbitrary and capricious; not in com¬ 
pliance with his statutory authority; not in compliance 
with regulations issued by him; without evidence to sup¬ 
port his action and in violation of the appellant’s consti¬ 
tutional rights. 
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Hntfrit States (Snurt at Appeals 

For the District of Columbia Circuit 


No. 10,839 


Nickulus A. Gentila, By and through his mother and 
next friend, Jean Gentila, 

Appellant, 

v. 

Frank Pace, Jr., Secretary of the Army, 

Appellee. 


Appeal from the United States District Court 
for the District of Columbia 

BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

Appellant filed an amended complaint in the United 
States District Court for the District of Columbia for a 
mandatory injunction against the then Secretary of the 
Army, Gordon Gray, to require him to amend the records 
of his department and to give to appellant a discharge 
under honorable conditions. (Joint App. 2-A—5-A). 
Frank Pace, Jr. was substituted as the defendant in the 
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place and stead of Gordon Gray. (Joint App. 7-A). The 
appellee filed a motion to dismiss the amended complaint. 
(Joint App. 5-A). The Court granted appellee’s motion 
and dismissed the amended complaint. (Joint App. 24-A). 
This appeal is taken from the order of dismissal. 

Jurisdiction was conferred on the District Court by the 
provisions of Section 306, Title 11, and Section 501, Title 
20, District of Columbia Code, 1940 Edition, and on this 
Court by Section 1291, Title 28, United States Code. 

STATEMENT OF THE CASE 

On January 11, 1950, the appellant, Nickulus A. Gentila, 
by and through his mother and next friend, Jean Gentila, 
filed an amended complaint in the United States District 
Court for the District of Columbia against Gordon Gray, 
the then Secretary of the Army, for a mandatory injunc¬ 
tion to require the Secretary to amend the records of his 
department and that he be directed to issue to the appellant 
a discharge under honorable conditions. 

The complaint alleged that Nickulus A. Gentila, a citizen 
of the United States and a resident of the State of New 
York, was inducted into the Armed Services of the United 
States in New York City, New York, for limited service 
on the 7th day of May, 1942, and that at the time of his 
entry into tlfe services his health, both mental and physical, 
was good. 

The complaint further alleges that he received the usual 
training and performed the duties required of him and 
that his efficiency rating at all times prior to September 
7, 1943 was either excellent or very good. On September 
7, 1943, the appellant’s Army record indicates that he went 
absent without leave and that he voluntarily returned to 
duty on September 10, 1944. The complaint further al¬ 
leges that on November 29, 1944, the appellant was dis- 
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charged by reason of desertion, Section II All 615-366, 
and given a discharge under dishonorable conditions at 
Camp Edwards, Massachusetts, the record indicating a 
mental condition on the part of the appellant. It is alleged 
that at no time was he tried for the offense of desertion 
and that he was discharged without an opportunity to 
defend himself against this charge nor was he allowed 
counsel to advise him of his rights in the premises. The 
complaint further alleges that at the time he went absent 
without leave on September 7, 1943, at the time of his 
return on September 10, 1944, and on November 29, jL944 
when a discharge was tendered to him, he was suffering 
from a schizophrenia, paranoid type, and was incapable 
of having an intent to desert and incapable of protecting 
his legal rights covering his discharge. 

The complaint alleges further that the type of discharge 
given appellant was not in accordance with law nor in 
accordance with the Army Regulations then in force and 
effect covering the mode and type of discharge to be given 
persons in the Army of the United States. 

The complaint alleges that the appellant was declared 
to be of unsound mind in Bellevue Hospital, New York, 
and that he was committed to Kings Park State Hospital 
for the insane at Kings Park, Long Island, with a diajpio- 
sis of schizophrenia, paranoid type, where he is now con¬ 
fined. 

The appellant made an application to the Secretary of 
the Army’s Discharge Review Board requesting that the 
type of discharge given him under dishonorable conditions 
be changed to an honorable discharge and this application 
was denied. An application for a rehearing before this 
board was granted and a further hearing held and again 
his application was denied. The appellant then made a 
personal application to Honorable Kenneth C. Royall, the 
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then Secretary of the Army, to personally review the type 
of discharge and this application was denied. 

The complaint further alleges that the appellant took 
the deposition of Dr. Eugene Lee Wiemers, the Medical 
Officer who made the diagnosis under which the appellant 
was given a dishonorable discharge based upon desertion 
and physical fitness, and a copy of this deposition was for¬ 
warded to the Secretary. In this deposition the doctor, 
by virtue of more definite history both before and after 
his discharge, indicated a possibility of error in his former 
diagnosis. With this deposition there was forwarded a 
petition for a rehearing based upon the information con¬ 
tained in this deposition, but the petition for a rehearing 
■was denied. 

The complaint further alleges that the action of the 
Secretary of the Army’s Discharge Review Board in deny¬ 
ing to the appellant a proper discharge was without evi¬ 
dence to support it and that the action of the appellee in 
his Board was arbitrary and unjustified. 

The complaint alleges further that the action of the 
appellee in failing to personally review the action of the 
Discharge Review Board was arbitrary and not in accord¬ 
ance with the Act of Congress authorizing such review by 
the appellee. It is further alleged in the complaint that 
the Discharge Review Board was not properly authorized 
and constituted in accordance with the Act of Congress 
authorizing such Board of Review and that the discharge 
given to the appellant was given without due process of 
law and an infringement of the appellant’s rights under 
the Constitution. 

The appellee filed a motion to dismiss the amended 
complaint (Joint App. 5-A) and in the motion there were 
set up six different grounds for the dismissal of the 
amended complaint and the grounds primarily argued 
were that the District Court had no jurisdiction to hear 
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and consider the allegations of the complaint and tfiat 
such an action would not lie against the appellee who a^ted 
■within his official capacity in the proper exercise of the 
discretion committed to him by statute, and that the Sec¬ 
retary was vested by statute with discretion to deterrrjirie 
the type of discharge to be granted members of the Arijied 
Forces. 


This matter was referred to the Commissioner of Vet¬ 
erans’ Cases for his study and report and the Commis¬ 
sioner filed a report recommending that the Government’s 
motion to dismiss the amended complaint be denied. This 
report went very fully into the various parts of the record 
■which the Commissioner had before him. This report 
and the recommendation of the Commissioner of Veterans’ 
Cases were before the Court at the time that the motion 
to dismiss was argued. This report has been made a 
part of the record on appeal (Joint App. 8-A—24-A). The 
case was dismissed on October 16, 1950 (Joint App. 24-^), 
and on October 31, 1950, a notice of an appeal was filed. 


(Joint App. 25-A). 


STATUTES INVOLVED 

Title 5, Chapter 19, Section 1001, Paragraph (a) of 
U. S. C. A.: 

Agency 

“ ‘Agency’ means each authority (whether or not 
within or subject to review by another agency) of 
the Government of the United States other than Con¬ 
gress, the courts, or the governments of the posses¬ 
sions, Territories, or the District of Columbia. No¬ 
thing in this chapter shall be construed to repeal 
delegations of authority as provided by law. Except 
as to the requirements of section 1002 of this title, 
there shall be excluded from the operation of tjhis 
chapter (1) agencies composed of representatives of 
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the parties or of representatives of organizations of 
the parties to the disputes determined by them, (2) 
courts martial and military commissions, (3) military 
or naval authority exercised in the field in time of 
war or in occupied territory, or (4) functions which 
by law expire on the termination of present hostilities, 
wdthin any fixed period thereafter, or before July 1, 
1947, and the functions conferred by sections 301-303, 
304, 305, 306-309, 310, 311-318,1881-1884 and 1891-1902 
of Appendix to Title 50, and sections 1738 and 1744 
of Title 12; sections 1611-1614, 1615-1646, and 981-985 
of Appendix to Title 50, and sections 101-125 of Title 
41; and sections 1738, 1739, and 1743 of Title 12, and 
sections 1821-1833 of Appendix to Title 50.’ ’ 

Title 5, Chapter 19, Section 1009, paragraphs (c) and 
(e) of U. S. C. A.: 


Acts Reviewable 

“Every agency action made reviewable by statute 
and every final agency action for which there is no 
other adequate remedy in any court shall be subject 
to judicial review. Any preliminary, procedural, or 
intermediate agency action or ruling not directly re¬ 
viewable shall be subject to review upon the review 
of the final agency action. Except as otherwise ex¬ 
pressly required by statute, agency action otherwise 
final shall be final for the purposes of this subsection 
whether or not there has been presented or determined 
any application for a declaratory order, for any 
form of reconsideration, or (unless the agency other¬ 
wise requires by rule and provides that the action 
meanwiiile shall be inoperative) for an appeal to 
superior agency authority. ” 

Scope of Review 

“So far as necessary to decision and where pre¬ 
sented the reviewing court shall decide all relevant 
questions of law, interpret constitutional and statu¬ 
tory provisions, and determine the meaning or appli¬ 
cability of the terms of any agency action. It shall 
(A) compel agency action unlawfully withheld or un- 
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reasonably delayed; and (B) hold unlawful and set 
aside agency action, finidngs, and conclusions found 
to be (1) arbitrary, capricious, an abuse of discre¬ 
tion, or otherwise not in accordance with law; (2) con¬ 
trary to constitutional right, power, privilege, or im¬ 
munity; (3) in excess of statutory jurisdiction, au¬ 
thority, or limitations, or short of statutory right; 

(4) without observance of procedure required by law; 

(5) unsupported by substantial evidence in any case 
subject to the requirements of sections 1006 and 1007 
of this title or otherwise reviewed on the record of 
an agency hearing provided by statute; or (6) unwar¬ 
ranted by the facts to the extent that the facts are 
subject to trial de novo by the reviewing court. In 
making the foregoing determinations the court shall 
review the whole record or such portions thereof as 
may be cited by any party, and due account shall be 
taken of the rule of prejudicial error. June 11, 1946, 
c. 324, § 10, 60 Stat. 243/ 7 

Title 38, Section 693h of U. S. C. A.: 

Review of discharge or dismissal by boards of review 
in Army, Navy, and Treasury Departments; procedure 
and limitations 

“The Secretary of the Army and the Secretary of 
the Navy, after conference with the Administrator 
of Veterans’ Affairs, are authorized and directed to 
establish in the Department of the Army and Navy 
Department, respectively, boards of review composed 
of five members each, whose duties shall be to review, 
on their own motion or upon the request of a fortner 
officer or enlisted man or woman or, if deceased, by 
the surviving spouse, next of kin, or legal representa¬ 
tive, the type and nature of his discharge or dismissal, 
except a discharge or dismissal by reason of the sen¬ 
tence of a general court martial. Such review shall 
be based upon all available records of the service 
department relating to the person requesting such 
review, and such other evidence as may be presented 
by such person. Witnesses shall be permitted to pre¬ 
sent testimony either in person or by affidavit and 
the person requesting review shall be allowed to [ap¬ 
pear before such board in person or by counsel: Pro- 
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vided, That the term ‘ counsel’ as used in this section 
shall be construed to include, among others, accredited 
representatives of veterans’ organizations recognized 
by the Veterans’ Administration under section 101 
of this title. Such board shall have authority, except 
in the case of a discharge or dismissal by reason of 
the sentence of a general court martial, to change, 
correct, or modify any discharge or dismissal, and to 
issue a new discharge in accord with the facts pre¬ 
sented to the board. The Articles of War and the 
Articles for the Government of the Navy are amended 
to authorize the Secretary of the Army and the Sec¬ 
retary of the Navy to establish such boards of review, 
the findings thereof to be final subject only to review 
by the Secretary of the Army or the Secretary of the 
Navy, respectively: Provided, That no request for 
review by such board of a discharge or dismissal 
under the provisions of this section shall be valid 
unless filed within fifteen years after such discharge 
or dismissal or within fifteen years after June 22, 
1944, whichever be the later: And provided further, 
That the authority conferred upon the Secretary of 
the Army and the Secretary of the Navy by this sec¬ 
tion shall vest in and be exercised by the Secretary 
of the Treasury, at such times as the Coast Guard 
is operating under the Treasury Department, with 
respect to the discharge or dismissal of former per¬ 
sonnel of the Coast Guard, and that the findings of 
boards established pursuant to such authority shall 
be final subject only to review by the Secretary of 
the Treasury. June 22, 1944, c. 26S, Title I, § 301, 58 
Stat. 286, as amended Aug. 8, 1946, c. 882, 60 Stat. 
932; July 26, 1947, c. 343, Title II, § 205 (a), 61 Stat. 
501.” 

STATEMENT OF POINTS 

1. The United States District Court for the District 
of Columbia has jurisdiction to review the action of the 
Secretary of the Army where the allegations of the com¬ 
plaint disclose that the Secretary has failed to act in ac¬ 
cordance with the statutory authority granted to him. 
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2. The appellant is entitled to a judicial review oi[ his 
case by the Courts of the District of Columbia. 

SUMMARY OF ARGUMENT 

The appellant seeks a review by the Judicial Branch of 
the Government to ascertain whether or not the Secretary 
of the Army has acted in accordance with the statutory 
authority granted to him by Congress on the allegations 
contained in the amended bill of complaint filed in this 
cause. 

The appellant contends that the United States District 
Court for the District of Columbia has the authority at 
all times to review all legislative acts or the acts of any 
agency to ascertain whether or not the Congress or the 
agency has complied with the Constitution or the Acts of 
Congress under which it has acted. Appellant contends 
that even though the Act of Congress authorizing the Sec¬ 
retary of War’s Board of Review states that its findings 
thereof shall be final subject only to review by the Secre¬ 
tary of the Army or the Secretary of the Navy- that the 
action of the Board or of the Secretary shall not be arbi¬ 
trary and capricious but that it must have complied with 
the directions contained in the statute and that the United 
States District Court for the District of Columbia has the 
right and the authority to review this action in order to 
ascertain whether it complies 'with law. 

The Secretary of the Army has the authority to make 
certain regulations covering discharges but once these 
regulations have been made they have the effect of law 
and the Secretary of the Army must comply with the terms 
of the regulations and the appellant contends that his 
discharge was not in conformance with the regulations 
issued by the Secretary of the Army. 
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ARGUMENT 

The amended complaint definitely alleges that the Sec¬ 
retary of the Army has failed to comply with the direc¬ 
tions in the statute authorizing him to establish a Board 
of Review and further that the Secretary of the Army 
himself failed personally to review the action of his Re¬ 
view Board. It is alleged further that the Board of Review 
was not properly constituted and that its judgment was 
not supported by any evidence. It is alleged further that 
the appellant was insane and that the appellee did not 
comply with his own regulations covering the type of dis¬ 
charge which was given to the appellant. The appellant 
has substantial evidence to support each and every allega¬ 
tion contained in the amended complaint and a review of 
the Commissioner’s report covers some small part of the 
testimony which may be adduced at a trial of the issues 
involved in this case. The motion of the appellee to dis¬ 
miss admits all matters well pleaded and it is respectfully 
submitted that every allegation of fact contained in the 
amended complaint is well pleaded. 

The record then before this Court admits that the appel¬ 
lant was insane at the time he went A. W. 0. L., at the 
time he returned to the services and at the time he was 
discharged. It admits that he was not tried for the of¬ 
fense of desertion; that he was discharged without an 
opportunity to defend himself against the charge and was 
not allowed counsel to advise him of his rights. It ad¬ 
mits that the type of discharge given to him was not in 
accordance with law nor in accordance with the Army Reg¬ 
ulations then in force and effect covering the type of dis¬ 
charges to be given persons in the Army of the United 
States. It admits that the appellant is permanently in¬ 
sane. It admits that the Secretary of the Army refused 
to review the findings of the Review Board. It admits 
a possibility of error in the diagnosis of the doctor. It 
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admits that the action of the Review Board was wifthout 
evidence to support it. It admits that the Discharge Re¬ 
view Board was not properly authorized and constituted 
in accordance with the Act of Congress. It admits that 
the action of the Discharge Review Board was arbitrary 
and unjustified. 

From such a statement of admitted facts, there is sub¬ 
mitted to this Court for its decision the question of 
whether under such circumstances United States Courts 
for the District of Columbia have jurisdiction to review 
the action of the appellee to ascertain whether or n4t the 
action of the appellee was in accordance with law. Ii; sub¬ 
mits for the decision of this Court whether an agency or 
department of the United States Government may arbi¬ 
trarily act in any way it pleases wdthout any supervision 
or control upon its acts. It submits to this Court for its 
decision as to whether Congress, whose actions are sub¬ 
ject to review as to the constitutionality of its acts, may 
give to an agency or a department of the Government cer¬ 
tain powers to act and thereby take away from the Courts 
the right to review such action. 

The new Administrative Procedure Act, which has been 
referred to by the appellant under 4 ‘Statutes Involved”, 
refers to Title 5, Section 1009, paragraphs (c) and (e) of 
U. S. C. A., and this Act, which went into effect under 
date of June 11, 1946, states that every agency action 
made reviewable by statute and every final agency action 
for which there is no other adequate remedy in any Court 
shall be subject to judicial review. 

Under paragraph (e) it says that so far as necessary 
to decision and where presented the reviewing court shall 
decide all relevant questions of law, interpret constitu¬ 
tional and statutory provisions, and determine the mean¬ 
ing or applicability of the terms of any agency action. It 
shall # * * (B) hold unlawful and set aside agency ac- 
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tion, findings, and conclusions found to be (1) arbitrary, 
capricious, an abuse of discretion, or otherwise not in ac¬ 
cordance with law; (4) without observance of procedure 
required by law; (5) unsupported by substantial evidence 
in any case * * *. 

The foregoing parts of the new Administrative Proce¬ 
dure Act were referred to in the argument in the Trial 
Court and passed over by the trial judge without com¬ 
ment. There is nothing contained in any Act of Congress 
under which the appellee acted which takes him out of 
the requirements of this Act and which gives to the United 
States District Courts the right to review the action of 
the appellee when he has failed in the respects which 
have been noted herein. 

In the case of St. Joseph Stock Yards Co. v. United 
States, 298 U. S. 38, 56 Supreme Court Reporter 720, 
the Supreme Court, at page 51, stated the following: 

“But the Constitution fixes limits to the rate-mak¬ 
ing power by prohibiting the deprivation of property 
without due process of law or the taking of private 
property for public use without just compensation. 
When the Legislature acts directly, its action is sub¬ 
ject to judicial scrutiny and determination in order 
to prevent the transgression of these limits of power. 
The Legislature cannot preclude that scrutiny or de¬ 
termination by any declaration or legislative finding. 
Legislative declaration or finding is necessarily sub¬ 
ject to independent judicial review upon the facts 
and the law by courts of competent jurisdiction to 
the end that the Constitution as the supreme law of 
the land may be maintained. Nor can the Legislature 
escape the constitutional limitation by authorizing its 
agent to make findings that the agent has kept within 
that limitation. Legislative agencies, with varying 
qualifications, work in a field peculiarly exposed to 
political demands. Some may be expert and impar¬ 
tial, others subservient. It is not difficult for them 
to observe the requirements of law in giving a hear- 
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ing and receiving evidence. But to say that their 
findings of fact may be made conclusive where con¬ 
stitutional rights of liberty and property are involved, 
although the evidence clearly establishes that the find¬ 
ings are wrong and constitutional rights have been 
invaded, is to place those rights at the mercy of ad¬ 
ministrative officials and seriously to impair the se¬ 
curity inherent in our judicial safeguards. That pros¬ 
pect, with our multiplication of administrative agen¬ 
cies, is not one to be lightly regarded. It is said that 
we can retain judicial authority to examine the weight 
of evidence when the question concerns the rig]it of 
personal liberty. But, if this be so, it is not because 
we are privileged to perform our judicial duty in 
that case and for reasons of convenience to disregard 
it in others. The principle applies when rights either 
of person or of property are protected by constitu¬ 
tional restrictions. Under our system there is no war¬ 
rant for the view that the judicial power of a com¬ 
petent court can be circumscribed by any legislative 
arrangement designed to give effect to administrative 
action going beyond the limits of constitutional au¬ 
thority. This is the purport of the decisions above 
cited with respect to the exercise of an independent 
judicial judgment upon the facts where confiscation 
is alleged. The question under the Packers and Stock- 
yards Act is not different from that arising under 
any other act, and we see no reason why those de¬ 
cisions should be overruled.” 

In the case of Morgan v. United States, 304 U. S. 1, 58 
Supreme Court Reporter 773, the Court, at page 22, made 
the following statement: 

“The maintenance of proper standards on the part 
of administrative agencies in the performance of their 
quasi judicial functions is of the highest importance 
and in no way cripples or embarrasses the exercise 
of their appropriate authority. On the contrary, it 
is in their manifest interest. For, as we said at the 
outset, if these multiplying agencies deemed to be 
necessary in our complex society are to serve the pur¬ 
poses for which they are created and endowed with 
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vast powers, they must accredit themselves by acting 
in accordance with the cherished judicial tradition 
embodying the basic concepts of fair play.” 

In the case of Fleming v. Moberly Milk Products Com¬ 
pany , 82 U. S. App. D. C. 16, 160 Fed. (2d) 259, this 
Court made the following statement: 

“The next inquiry is whether there is judicial power 
to consider the challenge made by the company. The 
challenge is that the Administrator has violated a 
specific prohibition of the statute. It is that he has 
done what Congress specifically told him not to do. 
The question thus posed must be delimited to its ac¬ 
tualities. It is not vague or broad or general. It is 
succinct, narrow and specific. 

Our answer is that when a person affected con¬ 
cretely, substantially and irreparably by administra¬ 
tive action, complains that the action is in direct 
violation of a statutory prohibition, the courts have 
power to entertain the complaint, and if it is proved 
to be well founded in fact and in law, to enjoin the 
action. The answer flows immediately from the ulti¬ 
mate fundamentals of the Constitution.” 

Under footnote 13 of the Fleming case, supra, this Court 
said that whether the agency acts within the authority 
conferred or goes beyond it, whether there is compliance 
with the legal requirements which fix the province of the 
agency, are appropriate questions for judicial decision, 
and citing Federal Radio Commission v. Nelson, 289 U. S. 
266. 

In the case of Dorsey v. Kingsland , 84 U. S. App. D. C. 
264, 173 Fed. (2d) 405, the Court, at page 269, made the 
following statement: 

“To be sure, at the time of the enactment of Sec¬ 
tion 11 in 1922, the doctrine of 1 administrative final¬ 
ity’ (or administrative infallibility) had never been 
heard of. But by 1946 this theory was thoroughly 
familiar to lawyers and Congress proceeded to legis¬ 
late upon it, among other things, by passing the Ad- 
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ministrative Procedure Act of 1946, 5 U. S. 0. A. 
§1001 et seq. (1946). Under Section 10(e) of the 
Administrative Procedure Act, it became the right 
and indeed the duty of the court upon proper ap¬ 
plication of an aggrieved party to judicially review 
the action of any agency, and it may review the whole 
record of the proceedings had below for the purpose 
of ascertaining any prejudicial error. Under l|hese 
provisions the burden of proof must be upon the pro¬ 
ponent of the rule to show cause. 

The whole legislative history of the Administrative 
Procedure Act and more particularly the luminous 
discussion on the floor of the Senate between three 
of the leading lawyers of the Senate, Senators George, 
McCarran and Ferguson conclusively show that it was 
the inflexible intention of Congress to (in the lan¬ 
guage of Chairman McCarran of the Senate Judiciary 
Committee): ‘establish a guide for administrative 
groups so that they would apply the rule in such a 
way that there would be substantial probative evi¬ 
dence behind their findings, and so that they could 
say, *We are not afraid to have our findings reviewed 
by a court ’ * * * we are saying that there must be 
probative evidence of a substantive nature, and that 
even though the commission or bureau may take hear¬ 
say evidence in its hearings, it must have some pro¬ 
bative evidence to sustain its finding.’ (Italics sup¬ 
plied.) 

In this discussion it was repeatedly agreed between 
Senators McCarran, George and Ferguson, all emi¬ 
nent former jurists, that the Act was intended to 
change and did change the construction put upon 
various acts of Congress by some Courts that any 
evidence would be sufficient to sustain the verdict or 
judgment of an administrative agency and to substi¬ 
tute therefor the doctrine that substantial probative 
evidence must be required.” 

All the foregoing cases, both under the Constitution and 
statutory law, support the right of the United States Dis¬ 
trict Courts to review the action of the Secretary of the 
Army and especially where such substantial allegations 
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have been made of his failure to comply with the direc¬ 
tions which were contained in the statute giving him the 
right to review. 

In addition to the foregoing there is the allegation in 
the amended complaint that in giving the discharge to 
the appellant the appellee did not comply with his own 
regulations which were then in force and effect at the 
time the discharge vras issued to appellant. The discharge 
was given under Army Regulation Section II AR 615-366, 
the material part of which is as follows: 

“8. By whom discharge ordered.—• # * b. Statute 
of limitations not applicable.—The commanding gen¬ 
eral of the service command, or other officer exercis¬ 
ing general or special court-martial jurisdiction, may 
order the discharge without trial, because of deser¬ 
tion and physical unfitness, after return to military 
control, of an absentee or a deserter who is found 
physically unfit for service, and whose trial is not 
barred by the 39th Article of War. 

(2) Discharge will not be ordered under the provi¬ 
sions of this section if— • • * 

(b) The enlisted man does not possess sufficient 
mentality to distinguish between right and wrong 
and is consequently incapable of forming the intent 
which is an essential element of the offense of de¬ 
sertion.” 

The appellant expects to prove that the proper officer 
did not order the discharge and in addition thereto and 
definitely to prove that at the time the discharge w T as ten¬ 
dered to the appellant he was insane. 

A reading of the report of the Commissioner clearly 
discloses to the Court that the appellant is now hopelessly 
insane having been committed in 1946 of schizophrenia, 
paranoid type. Psychiatrists all agree that this is a pro¬ 
gressive disease taking a number of years before reaching 
the final stages and during these periods there would be 
lucid intervals and intervals of insanity. This was ad- 
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mitted by Dr. Wiemers in his deposition and his statement 
was that had he had all the information which was; sub¬ 
sequently available to other doctors he might have made a 
different finding. Due to the hurry and bustle which is 
known at the various Army Camps, mistakes do occur 
and there is contained in the record of the appellant be¬ 
fore the Army Review Board the opinions of capable and 
outstanding men in that field who have stated that the 
appellant was insane even as far back as the time that he 
went A. W. 0. L. and that he could not have conceived 
the intent to desert. His actions while away from the 
camp indicated clearly his mental condition. The only 
information Dr. Wiemers had were statements that were 
made to him by the appellant which were rambling inco¬ 
herent stories and upon this basis Dr. Wiemers found 
that he was not psychotic but a psychopath and that his 
jirognosis for adjustment either in the Army or civilian 
life was poor. 

It is contended by the appellee that the type of dis¬ 
charge to be given to a soldier was in the discretion of 
the appellee from which there is no appeal. 

In the case of Lamb v. Patterson, 154 Fed. (2d) 319, 81 
U. S. App. D. C. 43, this Court made the following state¬ 
ment: 

“It must be conceded that the determination ori¬ 
ginally of the several forms of certificates o: ? dis¬ 
charge was a proper exercise of the executive au¬ 
thority of the Secretary; but, having exercised that 
authority and having defined the three types of cer¬ 
tificates to be issued, and having by regulation estab¬ 
lished standards to govern the selection of the proper 
form to be issued to each discharged soldier, the 
executive authority of the Secretary had been fully 
exercised, and the duty of the army officer at Camp 
Dodge in issuing a certificate of discharge to the ap¬ 
pellant was simply ministerial, as though the regula¬ 
tion had been a statute. That officer did not have, 
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and indeed the Secretary himself would not have had, 
the right arbitrarily to issue to Lamb any form of 
discharge certificate other than that which was ap¬ 
propriate to his status according to the standards set 
up in paragraph 150 of the Army Regulations. True 
it is that the Secretary again could exercise his execu¬ 
tive authority to provide for additional and different 
forms of discharge, as he did by the regulations of 
January 12, 1918, and again on December 4,1918; but, 
once standards are erected by regulation, it is merely 
ministerial to observe them. Consequently, it is in¬ 
correct to say, as the appellees do, that whether the 
appellant is entitled to a certificate of honorable dis- 
change rests in the sound discretion of the Secretary 
of War.” 

It is true that certiorari was granted in this case but 
nothing was said in the opinion of the Supreme Court 
which in any way detracted from the statement contained 
above. 


CONCLUSION 

It is respectfully submitted that the judgment of the 
United States District Court for the District of Columbia 
dismissing the appellant’s complaint for mandatory in¬ 
junction should be reversed with direction to reinstate 
the appellant’s amended complaint for a mandatory in¬ 
junction, and that the United States District Court for 
the District of Columbia be directed to review the action 
of the appellee. The United States District Court for 
the District of Columbia should be further directed, if the 
evidence supports such action, to enter a decree for a 
mandatory injunction to the Secretary of the Army to 
issue to appellant a discharge under honorable conditions. 

Cornelius H. Doherty 
1010 Vermont Avenue, N. W. 
Washington, D. C. 

Attorney for Appellant 
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1 Filed Jan 11 1950 Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Nickulus A. Gentila, By and through his mother and next 
friend, Jean Gentila, 307 East 57th Street, New York 
City, New York 

Plaintiff 

vs. 

Gordon Gray, Secretary of The Army, Washington, D. C., 

Defendant 

Civil Action No. 3951-48 

Amended Complaint for Mandatory Injunction 

Nickulus A. Gentila, by and through his mother and 
next friend, Jean Gentila, leave of Court being first had 
and obtained, files this, his Amended Complaint for Man¬ 
datory Injunction, against the defendant, Gordon Gray, 
Secretary of the Army of the United States, and com¬ 
plains as follows: 

1. The plaintiff, Nickulus A. Gentila, is a citizen of 
the United States and a resident of the State of New York. 

2. The defendant, Gordon Gray, is the Secretary of 
The Army for the United States and is sued herein in 
such capacity. 

3. The plaintiff was born in Philadelphia, Pennsyl¬ 
vania, on the 14th day of May, 1917. 

4. On May 7, 1942, plaintiff was inducted into the 
Armed Services of the United States in New York City, 
New York, for limited service, and his Army Serial Num¬ 
ber is 323 325 11. 

5. Plaintiff says that at the time of his entry into the 
services of the Armed Forces that his health, both mental 
and physical, was good. 

6. Plaintiff says that after he entered the service he 
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received the usual training and performed the duties 
2 required of him by his superior officers apd his 
efficiency rating, at all times prior to September 7, 
1943, was either excellent or very good. 

7. On September 7, 1943, plaintiffs Army recprd in¬ 
dicates that he went absent without leave and that he 
voluntarily returned to duty on September 10, 1944. 

8. On November 29, 1944, plaintiff was discharged by 
reason of desertion, Section IT AE 615-366, and given a 
discharge under dishonorable conditions at Camp Ed¬ 
wards, Massachusetts, the record indicating a mental con¬ 
dition on the part of plaintiff. 

9. Plaintiff at no time was tried for the offelnse of 
desertion and was discharged without an opportunity to 
defend himself against this charge or to present com¬ 
petent testimony in his behalf, nor was he allowed coun¬ 
sel to advise him of his rights in the premises. 

10. Plaintiff says that at the time he went absent with¬ 
out leave on September 7, 1943, at the time of his return 
on September 10, 1944, and at the time the discharge was 
tended him, that he was suffering from schizophrenia, 
paranoid type, and was incapable of having an intent to 
desert and of protecting his legal rights covering Jris dis¬ 
charge, and plaintiff says that at no time did he intend to 
desert from the Army of the United States. 

11. Plaintiff says that the type of discharge ^iven to 
him was not in accordance with law nor in accordance 
with the Army Regulations then in force and effect cov¬ 
ering the mode and type of discharge to be given persons 
in the Army of the United States. 

12. On April 24, 1946, plaintiff was declared to be 
of unsound mind in Bellevue Hospital, New York, and 
committed to Kings Park State Hospital for the insane 
at Kings Park, Long Island, with a diagnosis of schizo- 
phrania, paranoid type, where he is now confined. 

13. Plaintiff made application to the Secretary of the 
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Army’s Discharge Review Board requesting that 
3 the type of discharge given him under dishonorable 
condition be changed to an honorable discharge and 
restoring to him his veteran’s benefits, which application 
was denied on September 2,1947. 

14. Plaintiff filed an application for a rehearing be¬ 
fore the Secretary of the Army’s Discharge Review Board, 
which was granted, and after further hearing on August 
10, 1948 his application was again denied. Plaintiff then 
made a personal application to Honorable Kenneth C. 
Royall, then Secretary of the Army, to review the type 
of discharge which was denied. 

15. The deposition of Dr. Eugene Lee Wiemers, the 
Medical Officer who made the diagnosis under which the 
plaintiff was given a dishonorable discharge based upon 
desertion and physical fitness, was taken on the 19th day 
of September, 1949, in which the said Dr. Eugene Lee 
Wiemers indicated a possibility of error in his former 
diagnosis, based upon additional information, and a copy 
of the foregoing deposition was forwarded to the defend¬ 
ant on the 14th day of October, 1949, with a petition for 
a rehearing based upon the information contained in the 
said deposition, which petition was denied on the 8th day 
of November, 1949 by the Assistant Secretary-Recorder 
of the Army’s Discharge Review Board. 

16. The plaintiff avers that the action of the Secretary 
of the Army’s Discharge Review Board in denying to 
the plaintiff a proper discharge with honor was without 
evidence to support it and the action of the defendant in 
his Discharge Review Board was arbitrary and unjusti¬ 
fied. 

17. The plaintiff avers that the action of the defend¬ 
ant in failing to personally review the action of the Dis¬ 
charge Review Board was arbitrary and not in accordance 
with the Act of Congress authorizing such review by the 
defendant. 
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.18. The plaintiff avers that the Discharge Review 
Board was not properly authorized and constituted 

4 in accordance with the Act of Congress authorizing 
such Board of Review. 

19. The plaintiff avers that the discharge given to 
him, under dishonorable conditions, was given without due 
process of law and an infringement of his rights under 
the Constitution. 

The premises considered, plaintiff prays: 

1. That the defendant, Gordon Gray, as the Secretary 
of The Army for the United States, be required a] id di¬ 
rected to cancel the discharge tended to plaintiff on No¬ 
vember 29, 1944. 

2. That the defendant, Gordon Gray, as the Secretary 
of The Army for the United States, be required and di¬ 
rected to issue to plaintiff medical discharge or a dis¬ 
charge under honorable conditions. 

3. That the defendant, Gordon Gray, as the Secretary 
of The Army for the United States, be directed to amend 
the records of his department to accord with the findings 
of this Court covering the insanity of plaintiff. 

4. And for such other and further relief as to the 
Court may seem meet and proper. 

/s/ Cornelius H. Doherty 
Cornelius H. Doherty 
1010 Vermont Avenue, N. W. 
Washington, D. C. 

Attorney for Plaintiff 
• * # • 

5 Filed Mar 3 1950 Harry M. Hull, Clerk 

Motion to Dismiss Amended* Complaint 

Now comes the defendant, Gordon Gray, Secretary of 
the Army, by his attorneys, George Morris Fay, United 
States Attorney in and for the District of Columbia, D. 
Vance Swann and William T. Becker, attorneys, Depart- 
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ment of Justice, and move the court to dismiss this case 
for lack of jurisdiction, and in support thereof allege as 
follows: 


I 

The complaint fails to state a claim against the de¬ 
fendants upon which relief can be granted. 

II 

The court has no jurisdiction to hear and consider this 
action. 


in 

The complaint fails to set forth a sufficient statement 
of the grounds upon which the court’s jurisdiction de¬ 
pends; and cites no statute authorizing a suit of this na¬ 
ture against the agents of the United States of America 
as required by rule 8(a)(1) of the Federal Rules of Civil 
Procedure. 

6 IV 

This action, which is in the nature of mandamus, 
would not lie against the defendants wffio acted within 
the scope of their official capacity in the proper exercise 
of discretion committed to them by statute. 

V 

This action, in the nature of mandamus, would not lie 
against the Secretary of the Army, who is vested by stat¬ 
ute with discretion to determine the type of discharge 
that shall be granted to a member of the Armed Forces. 

VI 

There is no statutory authority upon which this action 
can be based. 





WHEREFORE, the defendants pray that thisi motion 
to dismiss be granted. 

/s/ George Morris Fay 
George Morris Fay 
United States Attorney 
/s/ D. Vance Swann 

D. Vance Swann, Attorney 
Department of Justice 
/s/ William T. Becker 

William T. Becker, Attorney 
Department of Justice 
• • • • 

7 Filed May 19 1950 Harry M. Hull, Clerk 

Order Granting Motion to Substitute 
Party Defendant 

This cause coming on to be heard upon the motion of 
the plaintiff to substitute Frank Pace, Jr., Secretary of 
the Army, as the defendant in the place and stead of 
Gordon Gray, and the defendant consenting thereto, it is, 
by the Court, this 19th day of May, 1950, 

ORDERED that the said motion be, and the sam^ hereby 
is, granted. 

By the Court: 

/s/ Edward M. Curran 

Judge 

I Consent: 

Cornelius H. Doherty 
Attorney for Plaintiff 
D. Vance Swann 

Attorney for Defendant 
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8 Filed Jun 23 1950 Harry M. Hull, Clerk 

Commissioner’s Report on Motion to 
Dismiss Amended Complaint 

The Court has before it the defendant’s motion to dis¬ 
miss the amended complaint on the grounds that it does 
not state a claim for which relief can be granted and 
for lack of jurisdiction of the subject matter. 

The amended complaint alleges that plaintiff, in good 
health, hut with bad vision, was inducted into the Army, 
for limited service only, on May 7, 1942. His rating for 
efficient service, despite numerous transfers caused by 
his service limitation, was excellent or very good until his 
absence without leave (AWOL) in September, 1943. He 
voluntarily returned to duty one year later, September 
1944, and was dishonorably discharged November 29, 1944, 
without hearing, for desertion, the record indicating him 
as a constitutional psychopath with severe emotional in¬ 
stability and a prognosis for adjustment in army or civilian 
life rated poor. 

9 Plaintiff further alleges that seventeen months 
after discharge from the Army he was adjudged of 

unsound mind at Bellevue Hospital and confined to Kings 
State Park Hospital for the insane on the diagnosis that 
he was suffering from schizophrenia, paranoid type, per¬ 
manent and incurable, and that he is so confined at this 
time. His application to the Army’s Discharge Review 
Board for a medical discharge or an honorable discharge 
was, after hearing, denied September 2, 1947; a rehearing 
granted, had, and denied August 10, 1948. A further re¬ 
quest that the Secretary of the Army personally review 
the record of proceedings was denied. 

Plaintiff has set forth numerous factual allegations 
which are intended to base, upon proof, the allegation that 
the final agency action was arbitrary, capricious, without 
supporting substantial evidence, and one in defiance of 
law. 





The motion to dismiss of the defendant admits all well 
pleaded material facts in the complaint for the purposes 
of the motion. The interrogatories, the answers to the 
interrogatories, the exhibits, and the deposition of Dr. 
Wiemers throw great light on this controversy. 

Statutes Involved. 

Section 301, Public Law 346, 78th Congress, ap;proved 
June 22, 1944; 38 U. S. Code, Section 693(h), as amended 
August 8, 1946, c. 882, Sec. 1, 60 Stat. 932. 

Army Regulations—No. 615 - 366 - issued October 21, 
1944. 

Army Regulations No. 615 - 300. 


10 Opinion of the Commissioner 

Substantial injustice has been meted out |o this 
soldier if he was, on date of discharge, or during period 
of being A.W.O.L., a schizophrenic, as plaintiff alleges, 
and not a constitutional psychopath, as defendant [s rec¬ 
ords held. If now placed in the former status, he would 
not be deemed capable of the intent to desert the Army 
and would be entitled to a medical discharge as im;ent is 
an essential element of the offense of desertion. Army 
Regulation 615-300; Section II (8b-2b) of AR-615-366. 

Our Court of Appeals in the case of Lamb v. Patierson, 
154 F. 2d 319, 323, 81 U. S. App. D. C. 43, is sujficient 
authority authorizing jurisdiction as alleged in the amend¬ 
ed complaint. There, as here, the claim was for change 
of discharge from that given under the discretion of the 
Secretary of the Army to that which the claimant alleged 
he was otherwise entitled to from the facts set forth. 
The District Court dismissed the complaint on the ground 
that the allegations did not present a claim for which re¬ 
lief could be granted, as the defendant alleged, among 
other grounds, in his motion to dismiss the complaint. 
The Court of Appeals reversed the lower court, not only 
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on the ground of dismissal below, but also holding that 
the Government was incorrect in saying that whether the 
appellant is entitled to a certificate of honorable discharge 
rests in the sound discretion of the Secretary of War. 
The Court ruled that, in pertinent part: 

“It must be conceded that the determination originally 
of the several forms of certificates of discharge was a 
proper exercise of the executive authority of the 
11 Secretary; but, having exercised that authority and 
having defined the three types of certificates to be 
issued, and having by regulation established standards to 
govern the selection of the proper form to be issued to 
each discharged soldier, the executive authority of the 
Secretary has been fully exercised, and the duty of the 
army officer at Camp Dodge in issuing a certificate of 
discharge to the appellant was simply ministerial, as 
though the regulation had been a statute .. (emphasis 
mine) 

This finally reached the Supreme Court of the United 
States where its reversal decision found it unnecessary to 
decide the question whether the proper type of discharge 
was a matter solely within the discretion of the Secretary 
of War and not subject to judicial review. The Court 
held that the certificate issued there complied with the 
requirements of law, stating: 

“For we are satisfied that the War Department was 
within its power in granting a discharge from draft rather 
than the type of discharge it granted soldiers who per¬ 
formed military service after having become fully and 
finally absorbed into that service.” Patterson v. Lamb 
(1947), 329 U. S. 539, 91 L. Ed. 485, 67 S. Ct. 448. 

In the instant case, the one psychiatrist, from informa¬ 
tion gained wholly from the soldier’s own statements, and 
his service record, without any investigation as to sol¬ 
dier’s conduct during his one year of absence without leave 
from the Army, made his report and recommendation, after 
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“several” personal examinations of the soldier subject. 
His report states: 

This 27-year-old white male has been in the Army since 
May 1942, but has been AWOL for over 1 yeail. He 
states that while AWOL he did nothing but live in board¬ 
ing houses on money he got by selling his car. He is an 
only child whose father died when he was young and his 
mother overprotected him. He resents his mother’s 
“checking on me” and telling him what to do. He has 
held many jobs for short durations and fired a time or 
two because of arguments with the boss. In the Army 
he has been transferred to several organizations, 
12 never adjusting to regimentation. On several ex¬ 
aminations here he presents a very unstable per¬ 
sonality, asocial attitudes, poor judgment, lack of insight 
into his problem, and a nervous restlessness all of [which 
preclude his ever rendering useful service. His prognosis 
of adjustment either in the Army or civilian life is poor. 

In Dr. Wiemer’s report, supra, he makes the statement: 
“In the Army he has been transferred to several organi¬ 
zations, never adjusting to regimentation.” In connec¬ 
tion with this statement, it should be remembered that the 
soldier was inducted for limited duty only and that] such 
condition necessitated his limitation to change from over¬ 
seas outfits to non-overseas groups from time to time. It 
should be likewise noted in evaluating the testimony that 
the soldier’s efficiency rating at all times during these 
transfers was either excellent or very good. 

Dr. Wiemer’s recommendation, finding him unfit for 
further military service by his “Diagnosis: Constitutional 
psychopathic state, emotional instability, severe” was 
that he be separated from the military service undbr the 
appropriate section of AR 615-360, because he was c[f the 
opinion that: 

“This man is not psychotic. He knows the difference 
between right and wrong and is capable of forming the 
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intent to desert. This condition is so pronounced and 
unmodifiable that he is unfit for any service in the Army.” 

Inasmuch as the question of whether the plaintiff’s 
claim was sufficient cause of action for grantable relief 
was decided in the negative by the Court in the Lamb case, 
supra, on the merits, it necessarily follows in the instant 
case that a hearing on the merits should be afforded for 
the soldier’s benefit. As the motion to dismiss is pre¬ 
sented to the sound discretion of the court, it may, on the 
merits, the facts being admitted for the purpose of 
13 the motion, decide either way finally on the facts 
as presented. 

However, it is of salutary judicially defined advice that 
a motion to dismiss for failure to state a claim upon which 
relief can be granted should not be granted if it is con¬ 
ceivable that, under allegations of complaint, a plaintiff 
can, upon trial, establish a case which would entitle him 
to the relief prayed for. Such a motion to dismiss a 
complaint for failure to state a claim upon which relief 
can be granted, for the sole purpose of its consideration, 
admits properly pleaded factual allegations of the com¬ 
plaint, together with those inferences and legal conclu¬ 
sions reasonably issuing therefrom which are favorable 
to plaintiff, and ruling upon motion must be formulated 
from the allegations of complaint, notwithstanding those 
allegations be wholly or partially denied by movant. 
United States v. Assn, of American Railroads et al., (D. C. 
Nebraska, Lincoln Division, 1940), 36 F. Supp. 225; 4 
F. R. D. 510. To the same effect, in a motion to dismiss 
the court must be prepared to declare from the complaint 
that “it appears to a certainty that the plaintiff would 
be entitled to no relief under any state of facts which 
could be proved in support of the claim asserted by plain¬ 
tiff” against the defendants in his complaint “construed 
in the light most favorable to the plaintiff and with all 
doubts resolved in his favor.” And by controlling au¬ 
thority in default of such certainty of inadequacy of a 
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complaint, a motion for dismissal for failure to sta|te a 
valid claim must be denied. 9 F. R. D., 544, 547; Howell 
v. Gray ; Michel v. Meier, D. C. Pa. 1948, 8 F. R. D. 464. 

Judicial review of administrative action cannot be con¬ 
fined by a formula and existing categories may be extended 
if the need arises, Employers Group, etc., v. Na- 
14 tional War Labor Bd., et al., 72 W. L. Rep. 819, so 
that it easily arises that suit may be maintained 
against an employee of the United States in his individual 
capacity only when personal action by such employee is 
required to be restrained or commanded and a judgnent 
against the United States will not accomplish the relief 
to which plaintiff is entitled. Reynolds Corp v. Morse, 81 
F. Supp. 137,138. 

The pivotal factual question to be decided by the court 
is whether, at the time of soldier’s leaving as a deserter 
and on the date of his discharge from the Army, he was 
a constitutional psychopath or a schizophrenic. Dr. Wie- 
mer’s report and recommendation, followed by the Army 
as basis for its dishonorable discharge, was made un¬ 
doubtedly after “several” examinations at the time pre¬ 
ceding his discharge, and consisted in facts elicited from 


soldier and conclusions made thereon. The soldier’s alle¬ 
gations of material evidence that he was psychotic and 
hence incapable of the intent to desert at the time of his 
AWOL is made up of testimony of the soldier’s mother 
covering particularly the AWOL period, the affidavit of 
Miss Vernazza, the affidavit of Mr. Golin, the opinion of 
Dr. Lebensohn, the report of Dr. Chaplik, the statement 


of Dr. Soper, in addition to the records of the State Hos¬ 


pital where soldier is now confined as incurably insane. 
Further, at the time of the hearings, despite diligent 
search, Dr. Wiemer could not be located for deposition or 
affidavit. At this late date, the deposition has now been 
made of record as part of plaintiff’s case. 

About six years after Dr. Wiemers made his written 
conclusions, after examination of the soldier, upon vfhich 
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the dishonorable discharge was issued, his deposition was 
taken and is now of record in this case. The read- 

15 ing of this develops that Dr. Wiemers is a practic¬ 
ing physician, specializing as a qualified psychia¬ 
trist. His testimony in the first ten pages of the deposi¬ 
tion tends to prove his original finding as recorded. Then, 
being advised that he was being questioned concerning 
subsequent events to the facts elicited from his original 
finding with the end in view of discovering, through his 
answers to these questions, as to the possibility of error 
in his original report and finding, he stated: 

“In answer to your original question, then, those symp¬ 
toms that you outlined, that were subsequent to his dis¬ 
charge from the Army, might possibly and most probably 
would go with a psychotic process.” 

This w~as in answer to a question stating the contents of 
the affidavit of Miss Varnazza, the statement of the mother 
of soldier concerning her son’s actions during his period 
of AWOL and after discharge. 

On pages 21 and 22 of the deposition of Dr. Wiemers 
it is noted that he could not conscientiouslv state from his 
recorded original report that the soldier was psychotic, 
nevertheless he would not say that the soldier was not 
psychotic. 

On the other hand, the testimony in affidavits or other¬ 
wise in the record presented by the mother of the soldier, 
one Mr. Golin and Miss Vernazza, show collectively that 
the soldier during the year he wras AWOL lived in a 
boarding house on money he received from the sale of his 
automobile and saw his mother on but a few occasions. 
He was an only child whose father died when he was 
young. His mother overprotected him and he resented 
his mother’s checking on him and telling him what to do. 
He has held many jobs for short durations and was fired 
a few r times because of arguments with his boss. 

16 That he told Miss Vemozza that he was home on 
furlough and that he was not well and that no one 
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seemed to know what was wrong with him. He tol^i her 
he had terrific headaches in the back of his head and felt 
tired all the time. His legs ached and he thought hp had 
a heart condition. He then looked very badly, not neat 
and much lighter in weight. His eyes were blood-shc|t, his 
lips blue and face drawn. He became very irritably with 
waiters in restaurants and grabbed Miss Vernozza by the 
hand and pulled her out before they had finished dinner. 
He would burst out laughing, after being excited for some 
time, and say: “That was funny, wasn’t it?” Further 
this combined offer of proof shows that he felt better and 
decided to return voluntarily to the Army. After dis¬ 
charge, he came home to see his mother and stayed in bed 
for two or three months, would not take a bath, comb his 
hair nor dress properly. 

Then the opposing expert testimony to that of Dr. Wie- 
mers is that of Dr. Arthur E. Soper, Senior Director of 
Kings Park State Hospital, dated April 9, 1948, Dr. jz. M. 
Lebensohn of the District of Columbia, Dr. Michael Chap- 
lik, psychiatrist, N. Y., N. Y., all of whom are of the defi¬ 
nite opinion that the soldier was psychotic at the tiipe of 
his AWOL and at his discharge and could not have had 
the intent to desert the Army. 

The report and opinion of Dr. Lebensohn states perti¬ 
nently that: 

. . diagnosis of constitutional psychopathic state 
was in error. Such errors are understandable and, in 
fact, almost expected under the exigencies of wartime 
pressure and inadequate time for observation. In the 
light of subsequent events, however, it is quite clear that 
the patient was suffering from schizophrenia, para- 
17 noid type, in its incipient stages at the time just 
prior to his going AWOL . . . The insidious onset of 
this man’s illness is highly characteristic of this disease 
process and helps explain the difficulties in diagnosis dur¬ 
ing the early stages. ... In my opinion, he was incapable 
of conceiving an intent to desert the army . . .”. 
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It is conceded that a discharge will not be ordered when 
an individual soldier does not possess sufficient mentality 
to distinguish between right and wrong and is conse¬ 
quently incapable of forming the intent which is an essen¬ 
tial element of the offense of desertion or absence without 
leave. AR 615-360, lib (2). For the purposes of this 
motion, the allegation that the Camp Edwards officials had 
no general court martial powers must be taken as true 
because there is no offering by the defendant that Colonel 
Parker had such powers, and further that the Army regu¬ 
lations were not carried out as specifically ordered thereby 
in that Colonel Parker did not forward the recommenda¬ 
tion for discharge without trial to the nearest Command¬ 
ing General with general court martial powers. In short, 
upon this motion, the allegation that soldier was insane 
prior to his leaving on AWOL absence and was insane 
on date of his discharge and is today helplessly insane 
must be taken as true. If insane as admitted, and it is 
not impossible in law for such to be the fact, the allega¬ 
tion comes within the AR - 615 360, supra. 

The commanding general of the service command, or 
other officer exercising general or special court-martial 
jurisdiction, may order the discharge without trial, because 
of desertion and physical unfitness, after return to mili¬ 
tary control, of an absentee or a deserter who is found 
physically unfit for service, and whose trial is not barred 
by the 39th Article of War (Limitations). 

Section 11 (Sb-1) The term “physical unfitness” as used 
in this paragraph will be construed to include onlv— 
18 AR 615-300, Sec. 11 (8b-2b): 

“The enlisted man does not possess sufficient men¬ 
tality to distinguish between right and wrong and is conse¬ 
quently incapable of forming the intent which is an essen¬ 
tial element of the offense of desertion.” 

The Supreme Court, on specific procedural require¬ 
ments has held that the procedures so defined by Con¬ 
gress provide the frame within which the agency’s dis- 



cretion may freely move. So long as that discretion is 
exercised within the frame, the courts should not inter¬ 
fere. But because the responsibility placed in the agency 
by Congress is great, and because the damage an agency 
error in awarding—may cause—is irreparable, the courts 
should insist that the procedures be strictly followed] An 
administrative body must follow carefully the specific re¬ 
quirements laid down by Congress to protect the public 
from administrative absolutism. To insist that the stat¬ 
ute be followed is not mere search for precision. Since 
the error of the agency lay in its failure to follow required 
procedure, it should be enough to call for a new deter¬ 
mination if on additional evidence or different presenta¬ 
tion the agency might have made its award. United $totes 
v. Morton Salt Co., Nos. 273, 274, October Term, 1949, 

. U. S. See also Elder v. Brarman, . p. S. 

App. D. C., dec. June 15, 1950. 

According to the authority of the Lamb v. Patterson 
case, supra, our Court of Appeals teaches us that when 
the Secretary of War issued the regulation permitting a 
discharge under dishonorable conditions without a i gen¬ 
eral court-martial trial, it became the Secretary’s dufor to 
see that the regulations were strictly followed and that 
the discharges given were in accordance with the regula¬ 
tions. No discretion remained in the Secretary, but it 
was ministerial only, and I believe, ministerial only 
19 that he, personally, in the instant case, review the 
record and proceedings. He has failed to do this 
and has not complied with his own regulations as well as 
he ought to. 

Hindsight inevitably offers the cure-all for the mistakes 
of the past and tells us here that at the time of his dis¬ 
charge, had the soldier been offered, or obtained, counsel, 
he would have been given an honorable discharge or full 
court martial hearing at which the true condition of sol¬ 
dier’s mentality would have been brought to light. 

Seventeen months after discharge, the soldier was con- 
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fined as incurably insane to the Kings Park State Hospital 
for the Insane as suffering from schizophrenia, paranoid 
type, a progressive disease that, the doctors agree, must 
have been in its incipient stage at about the time desig¬ 
nated as AWOL. In Holliday v. United States, 1942, 315 
U. S. 94, we are reminded that * 1 one of the manif estations 
of the sickness itself is fear of institutions and hospitals.” 

It is not unreasonable to believe from the weight of 
the experts’ testimony that the soldier here was a schizo¬ 
phrenic for more than a year prior to his going AWOL. 
Occasional work for a short period by one generally dis¬ 
abled because of impairment of body or mind, does not as 
matter of law negative existence of total disability within 
meaning of policy. United States v. Steele, C. C. A. Tenn., 
1943, 135 F. 2d 978. A veteran, to be an insane person, en¬ 
titled to benefits under war risk insurance policy and to sus¬ 
pension of running of limitations against right to sue 
for such benefits, need not be a raving lunatic when bar 
of limitations would otherwise fall, and before that time 
he might have held an office boy’s job wmrking under 
close supervision and still not have been able to 
20 protect his rights. United States v. Portland Trust 
and Savings Bank, C. 0. A. Ore. 1944,140 F. 2d 708. 

Insured’s subsequent condition is pertinent to the 
extent that it tends to show whether he became totally 
and permanently disabled before the lapse of the insur¬ 
ance. Yiccioni v. United States, 15 F. Supp. 547, 1936, 
affirmed in Martinelli v. United States. 101 F. 2d 192, 
1939. Likewise, when not so remote from the beginning 
of the disability and from the lapse of the insurance, evi¬ 
dence of the death of the insured is admissible with other 
facts to enable court or jury to determine whether the 
disability was permanent at the crucial date. United 
States v. Boyett. 92 F. 2d 438,5 Cir., 1937. 

It is true that the judicial function is exhausted where 
there is found to be a rational basis for the conclusions 
approved by the administrative agency. RadtTee Patents 
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Cory. v. Coe et al., 69 W. L. Rep. 1114. But wher^ the 
court finds the agency action clearly erroneous, the court 
would correct such error. This is well settled by the 
Nee case, where it was held that a finding is clearly 
erroneous when, although there is evidence to support it, 
the reviewing court on the entire evidence is left with 
definite and firm conviction that a mistake has been com¬ 
mitted. Nee, etc. v. Mam Street Bank, et al, 174 2d 
425, 428; following U. S. v. U. S. Gypsum Co., 333 1JF. S. 
364, 395, 68 S. Ct. 525, 542, 92 L. Ed. 746, pertaining to 
actions tried without a jury. 

The Secretary of War was asked to personally review 
the decision of the Discharge Review Board and he denied 
the request. Were he even slightly interested in the sol¬ 
dier’s claim and right given him by Congress for change 
of discharge, he could, without any additional work 
21 on his part, have referred the whole record and 
proceedings to the Board for the Correction of 
Army Records. Title 5 U. S. C. Sec. 456a. The Attorney 
General has held that the “Secretary of the Navy inay, 
in his discretion properly refer to the Board for the Cor¬ 
rection of Naval Records established pursuant to Legis¬ 
lative Reorganization Act of 1946, sections 191a, 27^ of 
Title 5, TJ. S. C., cases in which the Board of Review, Dis¬ 
charges and Dismissals, established under this section, 
has previously denied the relief sought.” 1949 , Op. Atty. 
Gen. February 14 . 

When a procedural principle comes into conflict with 
a substantive principle so that, in the particular situa¬ 
tion, both cannot stand, and one or the other must give 
way, then the procedural principle must be subordinated 
to it, or more properly, it is to be said that another and 
a more suitable procedural principle must be adopted. 
This is supported by the decision of the Supreme Court 
in the Stark case. There under the contention of the 
government, the order is final and not reviewable by any 
court even though entered arbitrarily, without substantial 
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supporting evidence, and in defiance of law. Such a 
sweeping contention for administrative finality, said the 
Court, is out of harmony with the general legislative pat¬ 
tern of administrative and judicial relationships. Stark 
v. Wickard, 321 U. S. 288, 307-310; Shields v. Utah R. Co., 
305 U. S. 177, 181-185, 28 U. S. C. sec. 41 (28) as amended 
28 U. S. C. sec. 

It is manifest that when Congress enacts a statute 
by which judicial review is intended to be withheld, it 
has definitely added the necessary words of limitation 
necessary therefor. It is likewise true that where Con¬ 
gress intends to have the final agency actions open 
22 to special review, it has contained these relief out¬ 
lining words in the Act. In between these two con¬ 
fines, Congress has enacted much legislation, setting up 
the standards for such acts, leaving the final agency 
actions to the discretion of the agency head. In this 
latter class of acts, review is neither authorized nor 
prohibited, and the courts have vigorously striven to 
avoid interfering with such actions unless plainly arbi¬ 
trary, capricious, unlawful and without substantial evi¬ 
dence to support such findings. This is the command 
of the Fifth Amendment and our District Court has al¬ 
ways operated to set aside arbitrary acts of government 
officials when present in litigation before it. Yet, in such 
cases, what seems to me to have been stressed too lightly 
is the fact, properly stressed by the Court of Appeals in 
the Lamb v. Patterson case, supra, that full discretion is 
given to the head of an agency upon designated stand¬ 
ards, that the head of agency then promulgates rules 
and regulations pursuant and consistent with the author¬ 
ity vested in him to carry out the legislative goal—that 
then the discretion has vanished, the job fulfilled, and 
even the head of the agency is then bound by his own 
rules and regulations without any discretion, but the 
ministerial command to perform them and see that they 
are properly performed by his subordinates. This means 
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that when actions are performed in accordance witjh the 
rules and regulations and substantial evidence, no inter¬ 
ference by the courts will be found, but otherwise the 
judicial veto power of the judiciary will step in to correct 
the error. 

Judge Learned Hand, nearly 25 years ago, said: 

“The question is not less than whether courts must 
put up with shifts and subterfuge in the place of truth 
and are powerless to put an end to trifling. They would 
prove themselves incapable of dealing with a<ituali- 
23 ties if it were so, for there is no surer si]*n of 
feeble and fumbling law than timidity in penetrat¬ 
ing the form to the substance.” Loubriel v. United States, 
9 F. 2d 208 (1926). 

On this question of judicial review, it is interesting to 
note that the Pendergrass case holds that there is no 
logical reason for placing the findings of fact of a trial 
judge upon a substantially lower level of conclusiyeness 
than the fact findings of a jury or laymen, or those of an 
administrative agency, which may be set aside only if 
unsupported by substantial evidence . The findings of fact 
of a trial court should be accepted by this Court as being 
correct unless it can be clearly demonstrated that they are 
without adequate evidentiary support or were induced by 
an erroneous view of the law. The entire responsibility 
for deciding doubtful fact questions in a non-jury case 
should be, and the Court thought it was, that of the dis¬ 
trict Court. Pendergrass v. New York Life Ins. Co., 181 F. 
2d 136,138. Such reasoning is applicable to the case a t bar 
in that here there is no question but that the statute is 
clearly offering the relief requested if the factual content 
of amended complaint should be resolved, as I think it 
should, in favor of the claim that the soldier was psychotic 
from the overwhelming evidence offered, alleged and ad¬ 
mitted for the purpose of this motion. Thus the only 
remaining serious question is that of whether the final 
agency action entitling one to an honorable discharge 
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rests in the sound discretion of the Secretary of the Army. 
The Lamb case, supra, held that such an assertion by the 
Government was incorrect when decided by the Court of 
Appeals, this district. 

Your Commissioner has reported on the judicial su¬ 
premacy question October 9, 1949, in the case of TJpde- 
graff v. Secretary of the Army, Civil Action No. 37788, 
now on appeal. 

24 Although in our country the courts have for some 
150 years exercised the power of passing upon the 
validity of legislation, there is by no means a complete 
reconciliation to the exercise of that power. The Govern¬ 
ment is against this theory that it is an essential function 
of the judiciary to pass on validity of legislation because 
in England whence our institutions find origin, the judi¬ 
ciary functions without this power. It should be noticed 
that the exercise of the judicial veto power was recently 
made a Presidential campaign issue. However, despite 
opposition to this judicial veto power, it still meets with 
popular approval. The opinion still prevails that, though 
the three branches of the government are independent, 
and each is supreme within its sphere, as stated in Massa¬ 
chusetts v. Mellon, 262 U. S. 447, 488, someone must de¬ 
termine whether the laws are made pursuant to the Con¬ 
stitution, and that the authority to make that determina¬ 
tion should be vested in the judiciary. While there is no 
doubt that these conceptions have led to a “judicial su¬ 
premacy” in our government, nevertheless the only body 
which has tended to diminish this effect is the Supreme 
Court itself. Against this judicial supremacy theory, all 
sorts of questions have arisen to the effect that should 
such decisions on so important constitutional questions 
involving the relation between the legislative and the ex¬ 
ecutive branches be left to the Supreme Court, if not to 
the President and Congress; meaning that the so-called 
inferior district courts should not venture into such awe¬ 
some heights of decision. It has been repeatedly said that 
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if it were not for judicial veto power, Congress would, as 
it has done, commit to the unbridled opinion of one man 
the determination of how much of, and whether a 
25 citizen’s property is to be taken. Congress capanot 
commit so much power to one man as the Constitu¬ 
tion forbids, stating, 4 ‘All—not some, but all—legislative 
power is vested in Congress.” Art. 1, Sec. 1. It is Con¬ 
gress, not an administrative officer, who shall “make all 
laws.” Art. 1, Sec. 8, par. 18. This is carried oAt in 
the Lee case, where one notes the Court stating that in 
such case there is no safety for the citizen except i4 the 
protection of the judicial tribunals, for rights which have 
been invaded by officers of the government, professing 
to act in its name. United States v. Lee (1882), 106 tJ. S. 
196, 219. 

It is well settled that the “party who brings a suit is 
master to decide what law he will rely upon.” A com¬ 
plaint which sets forth a substantial claim under a federal 
statute presents a case within the jurisdiction of a federal 
court, even though it fails to state a cause of action good 
on the merits. Nor need the federal statute upon which 
the claim is based expressly provide that the plaintiff 
shall have a remedy by way of suit. Viewed either way, 
the complaint raised a question which will be decided 
favorably or unfavorably to the plaintiffs, depending 
upon the construction given to the Act. That is the 
essence of a federal question from the jurisdictional 
standpoint. Bell v. Hood , 327 U. S. 678,681. 

I think that plaintiff has made out a claim for which 
relief can be granted and that the weight of the evi¬ 
dence can properly be shown to prove that the agency 
action was not supported by substantial evidence for a 
dishonorable discharge. I think further that the Sub¬ 
stantial evidence is present warranting a medical dis¬ 
charge or an honorable discharge, and that a mistake has 
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been made which should be corrected upon order of this 
court. 

26 The case of Chambers v. Pres, of the Disability 

Review Board, U. S. App. D. C., decided June 

12, 1950, in finding that certain evidence should be 
stricken from the record prior to rehearing before the 
Board, the Court cited Hammond v. Hull, 131 F. 2d 23, 
25, as authority for issuance of a writ of mandamus 
when the duty to act is clearly established, and cited 
the case of /. C. C. v. N. Y. N. H. & H. R. Co. as author¬ 
ity for a mandamus where the departure from the statute 
is clear beyond debate, 287 U. S. 178, 204. 

Insanity is indeed a dread disease. Just as a named 
seed produces known results in different countries, but 
modified in each case by variety of soil, climate, and culti¬ 
vation, insanity in different bodies is discovered. The 
seed and the insanity must be there. To get at the truth 
from the facts stated above, one has the power to dis¬ 
cover, develop and apply it to this problem, but we cannot 
create it. 

I recommend that the Government’s motion to dismiss 
the amended complaint be denied. 

Respectfully, 

/s/ John H. Sullivan 
J. H. Sullivan 
Commissioner of Veterans’ 
Cases 

• • • * 

27 Filed Oct 16 1950 Harry M. Hull, Clerk 

Order 

This cause coming on to be heard before the Court on 
the defendants motion to dismiss the amended complaint, 
and the Court being fully advised in the premises, 

IT IS ORDERED that this case be dismissed at the 
cost of the plaintiff. 
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Dated this 16th day of October, 1950. 

/s/ F. Dickinson Letts 
F. Dickinson Letts 

U. S. District Judge 

• • • • 

28 Filed Oct 31 1950 Harry M. Hull, Clerk 

Notice of Appeal 


Notice is hereby given that Nickulus A. Gentila, by 
and through his mother and next friend, Jean Gexitila, 
plaintiff in the above entitled matter, hereby appeals to 
the United States Circuit Court of Appeals for the Dis¬ 
trict of Columbia from the judgment of this Court dis¬ 
missing the action entered on the 16th day of October, 
1950. 

/s/ Cornelius H. Doherty 


Cornelius H. Doherty 
1010 Vermont Ave. N. 



Washington, D. C., 
Attorney for Appellant, 
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APPELLEE'S STATEMENT OF QUESTIONS PRESENTED 


I. Whether the act of the Secretary of the Army in dis¬ 
charging an individual under dishonorable conditions 
involves the exercise of discretion and is not subject jto 
control by mandamus. 

II. Whether the court has jurisdiction to review the find¬ 
ings of the Secretary of the Army’s Discharge Review 
Board. 
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The decisions of the Secretary of the Army in the matter 
of discharges from the army involve the exercise of discre¬ 
tion and is not subject to control by mandamus. The findings 
of the Army Discharge Review Board is made final by stat¬ 
ute and may not be reviewed by the courts. The complaint 
fails to allege sufficient facts to sustain the charge of arbitrary 
action on the part of the Review Board. 
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In the United States Court of Appeals 
for the District of Columbia Circuit 


No. 10,839 


Nickulus A. Gentila, By and through his mother and next 
friend Jean Gentila, Appellant, 

v. 

Frank Pace, Jr., Secretary of the Army, Appellee . 


BRIEF FOR THE APPELLEE 


COUNTERSTATEMENT OF THE CASE 

This is an appeal from an order dismissing a complaint 
brought by appellant against the Secretary of the Army 
to compel him to cancel the discharge tended to the appel¬ 
lant and to issue appellant a discharge under honorable 
conditions. 

Appellant alleged that on November 29, 1944, he was dis¬ 
charged from the army under dishonorable conditions by 
reason of desertion; that the type of discharge given him 
was not in accordance with law since by reason of a mental 
condition, he was incapable of having an intent to desert; 
that on April 24, 1946, appellant was declared to be of un¬ 
sound mind. Appellant further alleged that he had two 
hearings before the Secretary of the Army’s Discharge Re¬ 
view Board which denied his application for an honorable 
discharge; that action of the Review Board was without 
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evidence to support it and was arbitrary and unjustified; 
that the discharge Review Board was not properly author¬ 
ized and constituted. (Joint App. 2A-5A.) 

Appellee filed a motion to dismiss on the grounds that 
(1) the complaint failed to state a claim upon which relief 
could be granted; (2) the court had no jurisdiction over 
the subject matter because the action, which is in the nature 
of mandamus, would not lie against the appellee who is 
vested with discretion in discharging members of the army. 
(Joint. App. 5A-6A.) 

The court granted the motion to dismiss the complaint. 
(Joint App. 7A.) 


STATUTES INVOLVED 

Title 10, U.S.C.A. Section 1580: 

“Soldiers; separation from the service 

No enlisted person, lawfully inducted into the mili¬ 
tary service of the United States, shall be discharged 
from said service without a certificate of discharge, and 
no enlisted person shall be discharged from said serv¬ 
ice before his term of service has expired, except in the 
manner prescribed by the Secretary of the Department 
of the Army, or by sentence of a general or special 
court-martial. As amended July 26, 1947, c. 343, Title 
II, § 205(a), 61 Stat. 501; June 24,1948, c. 625, Title II, 
§ 239, 62 Stat. 642; May 5,1950, c. 169, § 6 (b), 64 Stat. 
145.” 

Title 38, U.S.C.A., Section 693(h): 

“Review of discharge or dismissal by boards of review 
in Army, Navy, and Treasury Departments; procedure 
and limitations 

The Secretary of the Army and the Secretary of the 
Navy, after conference with the Administrator of Vet¬ 
erans’ Affairs, are authorized and directed to estab¬ 
lish in the Department of the Army and Navy Depart¬ 
ment, respectively, boards of review composed of five 
members each, whose duties* shall be to review, on their 
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own motion or upon the request of a former officer or 
enlisted man or woman or, if deceased, by the surviving 
spouse, next of kin, or legal representative, the type 
and nature of his discharge or dismissal, except a dis¬ 
charge or dismissal by reason of the sentence of a 
general court martial. Such review shall be based upon 
all available records of the service department relating 
to the person requesting such review, and such qther 
evidence as may be presented by such person. Wit¬ 
nesses shall be permitted to present testimony either 
in person or by affidavit and the person requesting re¬ 
view shall be allowed to appear before such boaijd in 
person or by counsel: Provided, That the term ‘(Coun¬ 
sel ’ as used in this section shall be construed to in¬ 
clude, among others, accredited representatives of vet¬ 
erans’ organizations recognized by the Veterans’ Ad¬ 
ministration under section 101 of this title. Such board 
shall have authority, except in the case of a discharge 
or dismissal by reason of the sentence of a general 
court martial, to change, correct, or modify any dis¬ 
charge or dismissal, and to issue a new discharge in 
accord with the facts presented to the Board. The 
Articles of War and the Articles for the Government 
of the Navy are amended to authorize the Secretary of 
the Army and the Secretary of the Navy to establish 
such boards of review, the findings thereof to be final 
subject only to review by the Secretary of the Aprmy 
or the Secretary of the Navy, respectively: Provided, 
That no request for review by such board of a dis¬ 
charge or dismissal under the provisions of this sec¬ 
tion shall be valid unless filed within fifteen years gfter 
such discharge or dismissal or within fifteen years 
after June 22, 1944, whichever be the later: And pro¬ 
vided further, That the authority conferred upon the 
Secretary of the Army and the Secretary of the Navy 
by this section shall vest in and be exercised by the 
Secretary of the Treasury, at such times as the Coast 
Guard is operating under the Treasury Department, 
with respect to the discharge or dismissal of former 
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personnel of the Coast Guard, and that the findings of 
boards established pursuant to such authority shall be 
final subject only to review by the Secretary of the 
Treasury. June 22,1944, c. 268, Title I, § 301, 58 Stat. 
286, as amended Aug. 8,1946, c. 882, 60 Stat. 932; July 
26, 1947, c. 343, Title II, § 205 (a), 61 Stat. 501.” 

SUMMARY OF ARGUMENT 

The authority to discharge a serviceman from the army 
is lodged in the Secretary of the Army. Decisions as to 
separation from the service necessarily involve the exer¬ 
cise of discretion and judgment as to the character of the 
soldier’s service. The rule is firmly established that the 
courts will decline to review the discretionary acts of the 
Secretary of the Army in matters relating to military dis¬ 
cipline and the granting of discharges. 

The statute establishing the Discharge Review Board ex¬ 
pressly makes the findings of the Board, when approved by 
the Secretary of the Army, final. The intention of Con¬ 
gress was clearly to relieve the courts from the necessity 
of passing on questions of military discipline and dis¬ 
charges. The Administrative Procedure Act does not con¬ 
fer jurisdiction upon the courts to review since the Act 
expressly excludes from its purview action committed by 
law to agency discretion and proceedings precluding judi¬ 
cial review. 

Even assuming, arguendo, that the court does have jur¬ 
isdiction to review the findings of the Discharge Review 
Board, the complaint fails to state a cause of action in that 
there are no allegations of fact in the complaint to support 
the charge of arbitrary and capricious action on the part 
of the Board. 
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ARGUMENT 
I 

The Decision of the Secretary of the Army Under the Author¬ 
ity Lodged in Him to Determine the Type of Discharge to 
be Granledr Involves the Exercise of Discretion and Is Not 
Subject to Control by Mandamus. 


The District Court, in ordering the suit dismissed, was 
applying the firmly established rule that the discretionary 
acts of an executive officer within the scope of his author¬ 
ity will not be set aside by process in the nature of man¬ 
damus. As the court said in Work v. Rives, 267 U. S. 175, 
“Mandamus issues to compel an officer to perform a purely 
ministerial duty. It cannot be used to compel or con trol 
a duty in the discharge of which by law he is given discre¬ 
tion.” (P. 177.) 

This rule has been consistently applied in matters per¬ 
taining to the administration of the Army and Navy, the 
courts declining to intervene to review or set aside the dis¬ 
cretionary acts of the heads of those Departments. Denby 
v. Berry, 263 U. S. 29; Reaves v. Ainsworth, 219 U. S.296; 
French v. Weeks, 259 U. S. 326; Creary v. Weeks, 259 U. S. 
336. 

The power to discharge an individual from the army 
stems from the 108 Article of War, Act of August 29th, 
1916, ch. 418, 39 Stat. 668, now Title 10, U.S.C.A., section 
1580 which is set out on page 2, supra. It has long been 
held that this provision vests in the Secretary of War a 
discretion which is not subject to review by the courts. 

In Nordmann v. Woodring, 28 F. Supp. 573 (D.C. W.D. 


Okl.), the plaintiff brought an action to review an ordeif of 
discharge directed by the Secretary of War on the ground 
that plaintiff had failed legally to declare his intentioij of 
becoming a citizen during a previous term of service ^nd 
therefore was not entitled to re-enlist. In sustaining a 
motion to dismiss the complaint, the court said (p. 574^5): 

“The President of the United States is the Com¬ 
mander in Chief of the Army. The immediate in¬ 


ferior officer under the President is the Secretary of 
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War and the power to make regulations, the general 
discipline of the Army, its organization, are all vested 
in the Executive Department. This court has no power 
to review the orders of the commanding officer of the 
Army unless Congress vested the court with such 
power. 

“10. U.S.C.A. § 1580 provides: ‘No enlisted man, 
lawfully inducted into the military service of the 
United States, shall be discharged, from said service 
without a certificate of discharge, signed by a field 
officer of the regiment or other organization to which 
the enlisted man belongs or by the commanding officer 
when no such field officers is present; and no enlisted 
man shall be discharged from said service before his 
term of service has expired, except by order of the 
President, the Secretary of War, the commanding offi¬ 
cer of a department, or by sentence of a general court- 
martial.’ 

“The power to discharge, therefore, is vested in the 
commanding officer of the Army and an order of dis¬ 
charge emanating from the Secretary of War or the 
commanding officer of a department is not subject to 
review by the courts. 

• *#•••••* 

“Congress has placed certain responsibilities upon 
the Commander in Chief and subordinate officers of 
the Army which are as definite and certain as the du¬ 
ties and powers granted to courts. There are certain 
limitations placed upon powers of courts beyond which 
a court cannot go, and these involve the discretionary 
powers of the Executive Department. In this particu¬ 
lar case a great injustice may have been done the plain¬ 
tiff, at the same time if the courts assume the power to 
review every official act of an officer of the Army in¬ 
volving the conduct of many thousands of enlisted men, 
a condition might result wffiich would not only be em¬ 
barrassing to the courts and to the Executive Depart¬ 
ment but would in effect destroy the organization and 
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discipline of the Army. Congress has seen fit tq lodge 
the power to discipline the Army and the power to dis¬ 
charge an enlisted man prior to the termination of his 
enlistment, in the President, the Secretary of W^r and 
the commanding officer, and it is not the function of 
the court to question the wisdom or the advisability of 
an Act of Congress so long as it is not in direct con¬ 
flict with the provisions of the Constitution.” 

In Reid v. Parker, 161 F. 469, the soldier was discharged 
without honor for having participated in a riot. Iti dis¬ 
missing the complaint, the court said: 

“The exact method of this soldier’s discharge and 
the quantum or kind of character that should be given 
him, not being regulated by statute, must necessarily 
be left in the discretion of the executive officer having 
power to grant some kind of discharge. That it is be¬ 
yond the power of the judicial branch to coerce or re¬ 
view the discretion of the executive is familiar doc¬ 
trine, while that a discharge with a very bad character 
is not a punishment to the man discharged within the 
meaning of any Federal Statute is settled by U. S. v. 
Kingsley, 138 U. S. 87, 11 Sup. Ct. 286, 34 L. Ed. 896.” 
(P. 472.) 

In Davis v. Woodring, 111 F. (2) 523 (App. D.C.) the 
rule wrns expressed thus: “Congress having failed tc pre¬ 
scribe the form of discharge and having left it to the discre¬ 
tion of the President acting through the Secretary, we are 
wholly without any effective power of review.” (P. 525.) 

The case of Lamb v. Patterson, 154 F. (2) 319 (App. 
D.C.), cited on page 17 of appellant’s brief, is not in conflict 
with this view. Lamb was inducted into the Army oit No¬ 
vember 11, 1918, and on January 26, 1919 received a cer¬ 
tificate styled “Discharged from Draft” pursuant to an 
order of the President directing that type of dischargb for 
men v r ho had not actually entrained for a. mobilization 
camp. The court held that the President’s order was 1 con¬ 
trary to existing regulations of the Army which provided 
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for only three types of discharge and that there was no pro¬ 
vision for the type of discharge received by the plaintiff. 
Since there was no question of misconduct involved, the 
plaintiff was entitled to an honorable discharge. The court 
specificaly noted that the situation involved no room for the 
exercise of discretion on the part of the Secretary of War 
but merely a ministerial act. “The court does not substi¬ 
tute its judgment for that of the Secretary as to the quality 
of appellant’s service and his character as exhibited dur¬ 
ing the service.” (P. 324.) It distinguished Reid v. United 
State, 161 F. 469 on the ground that in that case “Reid was 
discharged without honor for having participated in a 
riot. ...” and merely took exception to the dictum that 
“army regulations do not bind the Secretary of War who 
promulgates them.” It is, therefore, clear that Lamb v. 
Patterson, supra, is no precedent for the instant case which 
involves the Secretary’s judgment as to the quality of the 
plaintiff’s service. Furthermore, when the plaintiff in the 
Lamb case was discharged, the review hoard established 
under Section 693(h), Title 38, U.S.C.A. was not in exis¬ 
tence and the effect of its decision was not involved. 

Any doubt which may have existed as the discretion of 
the Secretary of the Army in issuing discharges was set 
at rest when Congress included in the Servicemen’s Read¬ 
justment Act of 1944 a provision authorizing the Secre¬ 
taries of the Army and the Navy to establish hoards of 
review’ w’hose duties are to review the type and nature of 
discharges granted to servicemen. (Section 693(h), Title 
38, U.S.C.A., set out on pages 2-3 of this brief.) With re¬ 
spect to these hoards the statute expressly makes “the 
findings thereof to he final subject only to review by the 
Secretary of the Army or the Secretary of the Navy, re¬ 
spectively.” That such a provision for finality of adminis¬ 
trative findings precludes further review by the courts was 
established by the Supreme Court in Reaves v. Ainsworth, 
219 U.S. 296, where a similar statute dealing with army 
promotions w r as under consideration. In that case a for¬ 
mer Army officer sought a writ of certiorari in the Supreme 
Court of the District of Columbia to review the proceed- 
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ings of an Army Promotion Board, finding Mm not quali¬ 


fied for a promotion, and to annul an order made by 


the 


President discharging him from the Army. The basii of 
his petition was that, by a prior decision of the Boardi he 
became entitled, by virtue of the Act of Congress, to be re¬ 
tired with three-quarters pay for life. In holding that the 
proceedings of the Army Promotion Board were not Sub¬ 


ject to review by the courts, the Supreme Court said 
306): 


“If it be disputable whether these provisions guar¬ 
antee to an officer ‘the safeguards of a trial in court, 
it is certain that the decision is not final with the beard 
but must be reported with the proceedings to the Pr esi¬ 
dent, and may be approved or disapproved by him. 
This is the only relief from the errors or the injustice 
that may he done hy the hoard which is provided. \Che 
courts have no power to review. The courts are not 
the only instrumentalities of government. The <fan- 
not command or regulate the army. To be promoted 
or to be retired may be the right of an officer, the value 
to him of his commission, but greater even than tha t is 
the welfare of the country, and, it may be, even its 
safety, through the efficiency of the army. And this 
was the motive of the act of October 1, 1890, and nat¬ 
urally its accomplishment was intrusted to the Presi¬ 
dent. He executed the trust hy constituting examining 
hoards, defining their duty and reserving to himself 
the ultimate review of their proceedings and decision. 
This is the protection which the act of Congress gives 
to the rights conferred hy it. If it had been the inten¬ 
tion of Congress to give to an officer the right to r^ise 
issues and controversies with the board upon the ele¬ 
ments, physical and mental, of his qualifications for 
promotion and carry them over the head of the Presi¬ 
dent to the courts, and there litigated, it may be, 
through a course of years, upon the assertion of er ror 
or injustice in the board’s rulings or decisions, such 
intention would have been explicitly declared. The 


(P- 
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embarrassment of such a right to the service, indeed 
the detriment of it, may he imagined.” (Emphasis 
supplied.) 

The plaintiff had two separate hearings before the 
Army’s Discharge Review Board and both times his ap¬ 
plication for an honorable discharge -was denied (Joint 
App. 3A, 4A). The decision of the Board is final by the 
express mandate of a statute whose purpose was to relieve 
the courts from the necessity of reviewing thousands of 
cases involving military discipline. 

II 

The Administrative Procedure Act, Title 5 U.S.C.A., Sections 
1009 ei seq. Does Not Confer a Right to Judicial Review of 
the Findings of the Secretary of the Army's Discharge 
Review Board. 

The Administrative Procedure Act provides for judicial 
review of certain administrative proceedings “Except so 
far as (1) statutes preclude judicial review or (2) agency 
action is by law committed to agency discretion.” (Sec¬ 
tion 1009, Title 5, 38 U.S.C.A.) 

By these exceptions, Congress intended to confirm the 
established rule of review of administrative acts. It is 
well settled that the Administrative Procedure Act is mere¬ 
ly declaratory of the existing law of judicial review and 
does not enlarge the jurisdiction of the District Courts. 
Olin Industries v. National Labor Relations Board, 72 F. 
Supp. 225 (D. Mass); McEachern v. United States, 84 F. 
Supp. 902 (W.D. S.C.); White v. Douds, 80 F. Supp. 402 
(S.D.N.Y.); Brisbois v. Hague, 85 F. Supp. 13 (D. Mass). 

The general legislative history of the Act, which is set 
out in Senate Document 248, 79th Congress, 2d Session, 
and most contemporaneous comments, stress that the bill 
did not change existing law as to the scope of judicial re¬ 
view. The original draft of Section 10 (Section 1009 of 
Title 5, U.S.C.A.), prepared by the American Bar Asso¬ 
ciation’s Committee on Administrative Law, carried the 
comment that it did not attempt to expand the scope of 
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judicial review. 30 A.B.A.J. 46. The Attorney General 
advised the Senate Judiciary Committee that Section 10, 
“in general, declares the existing law concerning judicial 
review” (S. Rep. 752, 79th Cong., 1st Sess., p. 43), a View 
to which he consistently adhered. See his memorandum 
(92 Cong. Rec. A3154), which states: 

“Section 10 as to judicial review does not, in my 
view, make any real changes in existing law. Tfhis 
section in general declares the existing law concerning 
judicial review. It is an attempt to restate in exact 
statutory language the doctrine of judicial review as 
expounded in various statutes and as interpreted by 
the Supreme Court. I know that some agencies are 
quite concerned about the phraseology used in section 
10 for fear that it will change the existing doctrinj of 
judicial review which has been settled for the particu¬ 
lar agency concerned. I feel sure that should ifhis 
section be given the interpretation which is intended, 
namely, that it is merely a restatement of existing l^w, 
there should be no difficulty for any agency. We njiay 
in a sense look at section 10 as an attempt by Con¬ 
gress to place into statutory language existing methods 
of review.” 


And see, also, S. Rep. 752, 79th Cong., 1st Sess., pp. 43-144, 
quoting from another statement of the Attorney General: 


“Section 10. This section, in general, declares the 
existing law concerning judicial review. It provides 
for judicial review except insofar as statutes preclude 
it, or insofar as agency action is by law committed to 
agency discretion. A statute may in terms preclude 
judicial review or be interpreted as manifesting a con¬ 
gressional intention to preclude judicial review. Ex¬ 
amples of such interpretation are: Switchmen’s Union 
of North America v. National Mediation Board (320 
U.S. 297); American Federation of Labor v. National 
Labor Relations Board (308 U.S. 401); Butte, Anacon¬ 
da and Pacific Railway Co. v. United States (290 UlS. 
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127). Many matters are committed partly or wholly 
to agency discretion. Thus, the courts have held that 
the refusal by the National Labor Relations Board to 
issue a complaint is an exercise of discretion unreview- 
able by the courts. (Jacobsen v. National Labor Re¬ 
lations Board, 120 F. (2d) 96 (C.C.A. 3d); Marine 
Engineers’ Beneficial Assn. v. National Labor Rela¬ 
tions Board, decided April 8, 1943 (C.C.A. 2d), certio¬ 
rari denied, 320 U.S. 777). In this act, for example, 
the failure to grant a petition filed under section 4 (d) 
would be similarly unreviewable. ” 

In view of this legislative history and in view of the fact 
that nothing in the language of Section 10 indicates any 
intention to interfere with the exercise of a discretionary 
power vested by law in any agency, it is plain that Con¬ 
gress did not intend to depart from the settled rule which 
renders the decisions of the Secretary of the Army, made 
within the scope of the statutory authority vested in him 
by Congress, immune from judicial review. 

The Administrative Procedure Act does not compel ju¬ 
dicial review where agency action is by law committed to 
agency discretion. Lansden v. Hart, 180 F. (2) 679, 683. 
Nor does the Act apply where decisions of the agency are 
made final by statute. New York Technical Institute v. 
Lvmberg, 87 F. Supp. 308 (D. Md.). 

In Prince v. Commissioner of Immigration, 87 F. Supp. 
53 (N.D. Ohio), petitioner’s deportation was sought under 
Title 8 U.S.C.A., Section 155(a) which provides that aliens 
entering this country who have criminal records may be de¬ 
ported. Petitioner sued under the Administrative Pro¬ 
cedure Act to review the act of the Commission of Immi¬ 
gration and the Attorney General in issuing a warrant of 
deportation. The court said, “That the decision to deport 
petitioner is an agency action ‘by law committed to agency 
discretion’ appears from the further language in 8 U.S.C.A., 
Sec. 155(a).... ‘In every case where any person is ordered 
deported from the United States under the provisions of 
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this chapter, or of any law or treaty, the decision of the 
Attorney General shall he final.’ ” (P. 55.) The court 

held, therefore, that the Administrative Procedure Act did 
not apply and dismissed the complaint. 

It has already been pointed out that the granting of dis¬ 
charges is a matter within the discretion of the Secretary 
of the Army and the statute makes the findings of the Re¬ 
view Board, when approved by the Secretary, final. It :hus 
appears that the Administrative Procedure Act, insiead 
of conferring a right of judicial review, as contended by 
appellant, expressly excludes it in the instant case. 

Ill 

The Complaint Fails to State a Claim Upon Which Relief Can 

Be Granted. 

It is submitted that the foregoing argument has estab¬ 
lished that there can be no judicial review of the finding of 
the Secretary of the Army’s Discharge Review Board that 
the appellant is not entitled to an honorable discharge. 
However, assuming arguendo that the court does have ju¬ 
risdiction to review, the complaint in the instant case fails 
to state a cause of action in that it contains merely con¬ 
clusions of law and fails to allege sufficient facts clearly 
supporting the charge of arbitrary and capricious action 
on the part of the Review Board. It is true that the com¬ 
plaint need not set forth completely every item of evidence 
which the plaintiff intends to prove, but it must set forth 
facts which support the general allegations and, if proven 
at the trial, will entitle the plaintiff to the relief reques ted. 

The Supreme Court laid down the above-stated princi¬ 
ple in Silberschein v. United States, 266 U.S. 221. In that 
case the plaintiff sued upon a claim for compensation aris¬ 
ing under the War Risk Insurance Act. The suit had been 
dismissed upon the ground that the determination of the 
matter by the Director of the Veterans’ Bureau was Jinal 
and not reviewable by the courts. The court held that 
where the Director’s decision could be attacked on the 
ground of its arbitrary or capricious character, the com- 
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plaint must contain facts clearly supporting the charge. 
After stating the facts pleaded in the complaint, the court 
said: 

“These are all matters bearing, at most, upon the 
soundness of the Director’s determination upon a mat¬ 
ter properly submitted to his judgment, and fall far 
short of establishing its arbitrary character. 

“The general allegations of the petition that the 
Director’s decision was arbitrary, unjust and unlaw¬ 
ful, and a usurpation of power, are merely legal con¬ 
clusions. Clearly, the petition does not present a case 
where the facts are undisputed and the only conclu¬ 
sion properly to be drawn is one favorable to petition¬ 
er, or where the law was misconstrued, or where the 
action of the executive officer was arbirtrary or ca¬ 
pricious.” (P. 224-225.) 

In Siegel v. United States, 87 F. Supp. 555 (E.D. N.Y.) 
the plaintiff brought an action for a widow’s death com¬ 
pensation pursuant to the provisions of 38 U.S.C.A. Sec¬ 
tion 472 (d) and under the authority conferred by the Ad¬ 
ministrative Procedure Act. The court after observing 
that Section 705, Title 38 U.S.C.A., provides for finality 
of the administrator’s decision went on to say, “There is, 
however, left open this possibility in respect to jurisdiction. 
The plaintiff alleges that the Veterans Administration in 
reaching the conclusions and findings rejecting the plain¬ 
tiff’s claim acted arbitrarily and capriciously. The diffi¬ 
culty is that as the complaint is framed the language real¬ 
ly sets forth only conclusions of law and not facts which 
support the conclusions, see Silberschein v. United States, 
266 U.S. 221, 45 S. Ct. 69, 69 L. Ed. 256.” (P.558.) See 
also Azzolini v. Watkins, 81 F. Supp. 127 (S.D.N.Y.), affd. 
172 F(2) 897. 

The appellant bases his request for judicial review on 
the ground that the Discharge Review Board acted arbi¬ 
trarily and capriciously in failing to find that appellant 
was of unsound mind when he deserted on September 7, 
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1943. In paragraph 12 of the complaint (Joint app. 2A-5A) 
it is alleged that on April 24, 1946, two and a half years 
after the date of desertion, appellant was declared to ^>e of 
unsound mind, apparently to draw the wholly unjusjtified 
inference that appellant must, therefore, have been o 
sound mind when he deserted. In paragraph 15 o 
complaint it is alleged that Dr. Eugene Lee Wiemer 
medical officer who made the diagnosis under which appel¬ 
lant was given an honorable discharge, in a deposition 
taken in September 19, 1949, indicated a possible error in 
his diagnosis. Of course, there is always a possibility of 
error in any psychiatric diagnosis. In the deposition re¬ 
ferred to in the Commissioner’s report (Joint app. 14A), 
what Dr. Wiemers actually said was: “There is a possi¬ 
bility of error, I think, any time. As I stated just a minute 
ago the probabilities of error, with respect to his being psy¬ 
chotic at the time I examined him, I believe, are quite re¬ 
mote.” 

It is submitted that under the doctrine of Silberschein v. 
United States, supra, the complaint is bare of any facts 
which tend to support the charge of arbitrary and capri¬ 
cious action on the part of the Discharge Review Board. 
The allegation in paragraph 16 of the complaint that the 
action of the Board was arbitrary and without evidence to 
support it; in paragraph 18 that the Board was not proper¬ 
ly constituted; and in paragraph 19 that the dishonorable 
discharge was given without due process of law are merely 
legal conclusions. The argument, therefore, made by the 
appellant on pp 10-11 of his brief that on the motion to dis¬ 
miss, appellee admits the arbitrary action of the Board and 
its illegal constitution, is clearly untenable. On a motion 
to dismiss, only facts sufficient to sustain the court’s ;uris- 
diction are admitted, not legal conclusions. Otherwise;, the 
doctrine of limitation of judicial review, as expressed in 
Sitbersch-ein v. United States, supra, could easily be evaded 
by the simple expedient of incorporating a set of stereo¬ 
typed allegations in the complaint. 



16 


CONCLUSION 

For the reasons mentioned, it is respectfully submitted 
that the judgment should be affirmed. 
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